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ee nD 
Preliminary Statement. 


District Court-Honorable HeFeWerker erred as a matter 
of law in his December 10,1974 decision and order to remand 
the years 1958,1959 and 1960 to the Secretary as indicated 
on page 5-pare2 of the Memorandum Decision and Order dated 
December 10,1974. 

On the last page(i) of the Decision of Dece10,1974 
under caption of “Notes” refers to Septe3,1974 plaintiff's 
motion,under Rule 12(£) of Federal Rules of Civil Procedure, 
moved to Strike Defendant's Motion for Summary Judgment 
accompanied by a Memorandum of Law, on the grounds that said 
defense fails to state a legal defense to the claims set 
forth in the complaint hereine 

The grounds for appeal from the decision and order of 
December 10,1974 by the district court-Honorable Hef eWerker 
are pursuant to Social Security Act 205(h),Title 42 USC 
405(h), 20 (CoF eRe) 40409376 

Where ther has been a previous decision by a UeSe 
District Court with respect to the rights of the same party 


on the same facts pertinent to the same issue which has 


become final by judicial affirmation,then the doctrine of 


Res Judicata that one judicial contest is enough for litigants 
on a particular claim 
A civil court adjudication may preclude relitigation 
of an issue which has become final by judicial affirmancee 
CeAc1973 Social Security benefit claims would not be 
reopened either under Social Security Act or 
Administrative Procedure Act. 
5 UeS-Ce 701 
42 UeSeCe 405(h) 


Stucky V Weinberger 
488 F2d 904 


Wallace V Weinberger 
488 F2d 606 


Therefore plaintiff contends that the statutes of the 
Social Security Act and the statute regulations of the 
government agency prohibit continued litigation of an issue 
that had final adjudication by a U.S.District Court and 
therefore the order to remand should be wacated in furtherance 


of justicee 


The issue is the total amount of credited wages on 


Secretary's record for 1951-196lgand underpayments arising therefore. 
On September 24,1973 the Honorable Mel Gurfein ,District 


Court Judge called for a pre-trial conference procedure to 


formulate the real issues in the case of Rappner V Weinberger 


73 Civ 598. 


The issue was the material documentary evidence on 


pages 16-22 of the certified transcript of the proceedings, 


relating to the wage earnings of the plaintiff for the years 
1958,1959 and 1960. The existing fact in dispute was the 
material documentary evidence in possession of the Appeals 
Council under the defendant Secretary of HeE.W. for a period 
of over seven monthse 

Judge Gurfein on October 29,1973 reveled that the 
documentary evidence wes admissible and then endorsed the 
Amended Complaint. 

The plaintiff amended the complaint because it was 
necessary to set forth more clearly the issue of the total 
amount of credited wage earnings for the benefit computation 
years from 1951 to 1961. 

In this matter the burden of persuasion of a fact meant 
the burden which is discharged when the court which determines 
the existence of the fact is persuaded by sufficient evidence 
to find that the fact existseAnd so the amended documentary 
evidence for the years 1958,1959 and 1960 has been adjudicated 
by the District Court Judge,the Honorable Murray I.Gurfein, 
now a member of the United States Court of Appealse 


Statement Of Facts 
Plaintiff-Appellant Case: 

Detailed pleadings in the brief is unnecessary since 
detailed factual information can be obtained through the 
reading of the December 10,1974 district court decision and 
order, docket sheet,parts of transcripte 

The plaintiff disagrees with the allegations in the 
December 10,1974 decision and order of the district court 
and is the basis of the Appeal to this court, as indicated 
in the preliminary statemente 

Pleadings should do little more than indicate the 
type of litigation that is involved so that both the plaintiff 


and the defendant may have fair notice of the claim and 


no 
defenseeThere should be,pretense nor shame 


In this case there is no genuine issue as to any 
material factsonly a question of law is presented and judgment 
should go for the moving party if he is so entitled. 

Similar principles govern the situation when matters 
outside the pleadings are presented to the court such as a 
motion to dismiss for failure to state a claim,or for 
judgment on the pleadings since under Rule 12 of the Federal 
Rules of Civil Procedure ,it is treated as one for Summary 
Judgmente 

Rule 15 amended pleadings under Federal Rules of Civil 


Procedure should not be considered an end in themselves but as 


a means to the r: - r presentation of a caSeeThe objective 
of pleadings is t« « sist in the disposition of litigation 
on the meritsSe 

If an amendment cf a complaint is necessary to set 
forth more clearly the issue,a party should be granted an 
opportunity to reframe the complaint,especially as in this 
case when material documentary evidence relating to the 
benefit computation years from 1951 to 1961,pursuant to the 
provisions and statutes of the Social Security Law (evidence) 
has been in possession of the defendant at the defendant's 
request since 1972. 

The defendant issued on May 23,1973 a certified transcript 
of the proceedings of this case signifying a final decision 
and exhaustion of administrative remedies as provided by 
5 UeS-Ceo pare70le 

However,in this case the plaintiff had not exhausted 
his legal remedies on Cecember 10,1974 when the district 
court made its decisione 

The court had not in any manner notified the plaintiff 
who had as much right as the defense counsel to have a 
dialogue with the court or its staff members pending decision 
as to the following prcecedurese 

As detailed under Preliminary Statement,the district 
court procedures involve questions of law which only the 
Appeals Court has the exclusive remedy to interpret in the 
application of the law to the facts. 

The plaintiff has testified under oath in the hearings 


before the examiner in 1971 and the Appeals Council in 1972 (jr 85) 
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that he had information from a nameless lawyer employed by 
the social security administration that under the Benefit 
Computation years from 1951 and the elapsed years to and (TH 1?5) 
including 1961,excluding 1960,the year in which plaintiff 
attained age 65,minus 5 years of lowest earnings. (1-133) 
The lawyer further.explained that the plaintiff was 
entitied as a fully insured beneficiary pursuant to the Social 
Security Law amendments of 1960 and 1961 to old age insurance 
benefits based on total wages credited and posted in the 
records of the Secretary ,and computed in accordance with the 
statutes of the Social Security Acte 
The Appeals Council suggested to the plaintiff that 
he submit within 15 days any documentary material evidence (1R-133) 
relative to the matter.Such evidence was mailed to the 
Appeals Council within the stipulated time and has been in 
possession of the defendant since that time in 1972. The 


transcript records the evidence on pages 16-226 (see Ais) 


The plaintiff ,Silas Rappner,filed application for 
retirement benefits on October 30 ,1961 and became entitled 
to retirement insurance benefits,effective October 1960, 
plaintiff received in 1962 for the first time,$50 monthly 
benefite Plaintiff was born August 2,18956 

The total wages of the benefit computation years 
from 1951 to 1961,pursuant to the Social Security Amendments 


of 1960 and 1961,are computed in accordance with the provisions 


a ee 


and statutes of the Social Security Act,result in a benefit 


of $89: monthly. 
42 UeS Ce Sece415 and 215. 


The failure of the defendant to compute the total earnings 


of plaintifdcredited and posted on the records of the 


Secretary is in direct disregard of the Statutes of the Social 
Security Act and thenetue is invalid. 

Misinterpretation of a statute has been held to violate 
the purposes of the Social Security Act. 

Comoutation And Amounte 

The amount of benefits to which an individual is entitled; 
and the computation thereof is determined by the provisions 
of the statute relating thereto and under such provisions the 
amount of benefits is made to depend on the total wages or 
earnings which the insured individual has received or made 
and the periods in which they were made. 


Erickson V SeSeBoa:rd 149 Fed 270 


Person by reason of the failure of the employer( unknown 
to the employee) who failed to report to the Social Security 
Administration the amount deducted for social security taxes 
and in such circumstances ,notwithstanding the expiration of 
the specified time,the Social Security Administration could 
receive the records of employment and made them official. 


US «Ewing V Black 


In this connection the courts will give effect to a 
regulation providing for constructive payment of wages 
(or commissions) where there is an intention by the employer 
to pay or set apart wages due to err oF inadvertencee 
Emlen V SeSeAdministration DeCe Pa 54 F Supp 498 
Affirmed CwA- 148 F2d 94 

The proper and legal interpretation of the application 
of the statutory provisions of the Social Security Act to 
the computation of the total earnings of the benefit 
computation years to obtain the proper monthly benefit"goes 
right to the guts of the matter." 

(title 28) Provisions of Sece2416 shall not prevent the 
assertion in an action against the government agency of social 
security old age insurance past due underpayments claim 
supported by substantial evidencee 

20 (C.Fehe) 404.503 -Social Security Administration rege 
ulation that underpayment of claims of old age insurance 
benefits can be asserted by a fully insured old age beneficiary, 
with absence of any disability "no fault" individual still 


livinge 


Social Security Act-42 U.S.C. as amended Sec.303(a) 
and Sec.215(b). 
The number of years starting with 1951 to and including 


1961 is determined on an incividual year basisseach year for 


which the beneficiary is credited with wages is 4 year of 


coveragejand his benefit computation years shall be equal to 
the number of elapsed years reduced by 5 years of no or lower 
earnings excluding the year 1960 ( attained age 65) for the 
purpose of paragraph(2) an individual's elapsed years shall 
be the number of calendar years including tle first year after 
December 31,1960,in which he wes both fully insured and had 
attained retirement age with an absence of disabilitys 
the divisor is 60 months and the quotient is the average 
monthly wage which converts to the primary insurance amount 
utilizing applicable conversion table (see exhibit +10) 
Pursuant to 

Public Law 866778 Amendment cf 1960-Sept.13,1960 

Public Law 87-64 Amendment of 196l-June 30,1961. 
Acts to extend and improve coverage under Federal Old Age 


insurance system and remove hardships. 


Mall V Fleming D.C. 205 F Supp 770 


Judge Gurfein adjudicated affirmatively on Octe29,1973 
(Docket Sheet) the material documentary idence in the 
transcript pages 16-22 (exhibit Al5) relating to 1958,1959 
wages on the amended complaint. 

Total Wages of Plaintiff credited on the Secretary's 
records ‘*xhibit A 18) for the Benefit Computation Years 
from 1951 to and including 1961 and excluding 1960(attained 
age 65). 


1951 - $ 777 page 165 of transcript exhibit A 18. 
1952 - $ 781 page 165 of transcript exhibit A 18. 
1958 - & 860 page 165 of transcript exhibit A 18. 
1959 - $1606 page 165 of transcript exhibit A 18. 

$ 275 page 165 of transcript exhibit A 15. 


$ 806 page exhib... A 1leCredited 1960 but earned 19596 


* 


1961 - $3786 page 165 of transcript exhibit A 16 
$5591 Total Wages of Plaintiff 
Total Wages = Average Monthly Wage which is converted to 
Divisorlo0) 
Primary Insurance Amount(PIA) using 
applicable Conversion Tablevexhibit A 10) 
Computed according to Statutcry Regulationse 
$8891 = $148.2 (average monthly wage) 
i. 


converted to PIP equals $89 which is monthly benefit. 


(prey —t—-Pinch—42F-F 2080s 


> = ; 
AiT Alé P\E WEF ITS NEa'd FROM de HD WIN. 


Annual Benefits Annual Proper 
Underpayments Annual 

Received of Benefits Benefits 
Year 
1960 $ 207 $ 60 $ 267 
1961 828 240 1068 
1962 828 240 1068 
1963 828 240 1068 
1964 828 1068 
1965 886-8 1138.2 
1966 886-8 113828 
1967 912 1164 
1968 1030 1282 
1969 1030 1282 
1970 1188 1476 
1971 1308 1620 
1972 1392 17286 
1973 1560 29€ 1356 
1974 1725 2139 

$15477.60 $3926 $19303.60 


The sum of $3926 is the difference of past due underpayments 


of old age insurance benefits between the benefits received 
and the benefits the plaintiff should have received retro- 
actively pursuant to the statutes of the Social Security Law 
and Administrative Agency regulationse 

42 UeSeCe Sece205(b) and 20(C-F eRe) 404-503. 


UcSe@arrot-¥—6x8 1Boerd-Gwh~-228-F-2d-S76 


allie 


ARGUMENT 
POINT 1 
Rule 15(a) Federal Rules of Civil Proceduree 
Amended pleadings by leave of court are necessary to cause 
them to conform to the evidence and to raise the issues, and in 
this case since the issue of the documentary material evidence 


relating to the benefit computation years wages,particularly fhe 


years 1958,1959 and 1960 were existing facts irscribed upon the 


pages of the certified transcript, after the plaintiff had testified 
under oath in 1972 before the Appeals Council in Alexandria,Vae 


Benefit Computation years 1951-1961. 
The Congressional amendments of the Social Security Law, 
Public Law 86-778 Septe13,1960 
Public Law 87- 64 June 30,1961. 
To extend and improve coverage under the Federal Old-Age 
survivors Insurance System and to Remove Hardships and Inequitiese 
Computationse 
Sec »303(a) Section 215(b) 
An individual average monthly wage shall be the quotient 
obtained by dividing 
(A) the total of his wages paid in and credited to his benefit 


computation years which in 1951 


Gerrthr-er—¥Federe}6-v6-~7hea rd —ob—f ep pois 


(2)(A) The number of an individual's benefit computation years 
shall be equal to the number of elapsed years reduced by five 
years of lowest earnings excluding the year 1960(in which he 
attained age 65) and including the first year after Dece31,1960 
in which he was fully insured and had attained age 65 ,with 
absence of any disability claim. 

Pursuant to the 1960 and 1961 Social Security Law 
Amendments,the plaintiff attained age 65 in 1960 and filed an 
application in 1961 for social security benefits and was awarded 
$50 monthly benefits in 1962 retroactive to October 1960. 
However at a later period,plaintiff was awarded $69 retroactive 
to October 1960 

Based on statutory regulations of the Social Security 
Administration as shown on exhibit A 18,the benefit computation 
years beginning 1951 and the elapsed years to and including 1961, 
excluding the year 1960 (attained age 65) minus 5 years of 
lowest wage earnings,the total of wages as credited on the 
records of Secretary as shawn on exhibit A 18. 


The total of wages on page 10 of this brief shows $8891. 


Formula: Total wages. = _$8891 - $148(average monthly wage) 
divisor MOSe 


which converts to PIA of $89, the monthly benefite 
The plaintiff has eliminated the checks indicated wages for 
1958 which shoulg be totalled with wages,but the objective is 


to eliminate controversye 


Exhibit marked A ll in transcript (14-17) is a 1099 Treasury 
Form indicating that plaintiff was paid $806 by Charles Realty 
Corpe during 1960,but since the commission wages were earned in 
1959,due to installment payment on contract (plaintiff did not 
work in 1960) therefore the $806 should be credited to 1959.« 

If the records are erroneous in several respects and the 
claimant has documentary evidence to support his allegation that 
such Secretary records are erroneous and further that some records 
are omitted from the Secretary records then this claimant requests 
court action to correct errors apparent on the face of the recordSe 
To include wages paid during any period to an individual by an 
employer if there is an absence of an entry in the Secretary's 
records of wages having been paid by such employer to such 
individual in such period in accordance with the SeSActe 


Sec 205 as amended Sec 405 Title 42 UeS eCode 
S$ecel395 Title 42 UeS eCodee 


Past due Underpayment oi Monthly Benefits,the difference 
between $69 monthly and $89 monthly and the periods of time in 
which the monthly benefits were received including the Social 
Security cost of living increases are in table form on page ll 
of this brief. 

The question of past due underpayments pursuant to Social 
Security Law Title 42 US «Code Sece205(b) 20(CFR) 404.503. 


-lé- 


CONCLUSION 

In the interest of substantial justice,the benevolent 
purposes and the intent of the Social Security Act and the 
liberal] construction which has been afforded the terms of the 
statutes governing the Act,the power of the UeSAppeals Court 
to consider this case as only the UeSCourt of Appeals has the 
exclusive remedy to interpret the application of the law to 
the facts on appeal from the December 10,1974 Decision and 
Order of the district court for review of the district court 
application of the law to the facts in this casee 

The doctrine of equal protection of the laws has been 
firmly recognized as a fundamental and necessary concomitant 
of the jurisdiction of the Appeals Court in the light of the 
purposes and clear intent for which the Act was enacted by 
the CongresSe 

A liberal construction of the statutes or any part 
thereof as urged by the p.aintiff-appellant would not create 
barriers,restraints and obstructional matters of form 
contrary to the clear intent of CongresSe 

The Appeal Court power with which it was invested cannov 
be circumscribed by the Order and Decision dated Dece10,1974 
by the district court which in effect rescinded the final 


adjudication of another district court judge who on Octe29,1973 


endorsed the Amende.i Complaint of the same plaintiff on the 


same party on the same facts on the same issuee 
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Nowhere in the Social Security Statutes is there any 
express prohibition against the right of the Appeal Court 
to reconsider or review a case at any time to promote the 
ends of justicee 

It should be emphasized that the decision appealed from 
herein did not reopen a closed case; the district court 
rescinded the decision of another district court which had 
adjudicated the years 1958 ,1959 and 1960 as an existing fact 
on the transcript and in possession of the defendant, 
Secretary of HEW,head of the Appeals Council of Social Security 
Administration;said documentary material evidence forwarded 
to the Appeals Council by invitation of the Appeals Council 
as recorded in the transcripte 

The evidentiary matter on pages 10 and 11 of this brief 
establish the absence of a genuine issueeThe facts on pages 10 
and ll are inscribed upon the official record supplied by the 
Secretary of HEW through the Payment Center in New York on 
August 27,1974. (exhibit A 20 and A 21l)eThis data is an 
undisputed fact. 

the credited and posted wage earnings of the plaintiff, 

on the records of the Secretary, for the benefit computatic. 


years from 1951 to 1961 is an undisputed facte 


Plaintiff and the defendant,Secretary of HEW,both agree 
on the computation method to obtain the primary insurance 
amount which is equal to tiie old age monthly benefit pursuant 
to the Statutes of the Social Security Act and Code of Federal 
Regulations governing the Social Security Administratione 
This is an undisputed facte 

Plaintiff and the defendant,Secretary of HEW,both agree 
as to the Social Security Law Statutes and the Code of Federal 
Regulations governing past due underpayment to a fully insured 


living,old-age insurance beneficiary with absence of any 


disability claimsThis is an undisputed facte 


The burden of proof shall be on the Secretary of HEW 
in all proceedings to sustain his assertions contained in his 
final transcript which indicates that he had exhausted all 
administrative remediese 


5 UeSeCe Par.701-704. 


Respectful 


; od7) | 
as Vises 4 Glo Eras 


90 La Salle Streét 
New York,New York 10027 
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DISTRICT C)URT DECISION 
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DECEMBER 10,1974 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SILAS RAPPNER, 


Plaintiff, 


CASPER WEINBERGER, Secretary, 
Department of Health, Education 
& Welfare, Social Security 
Administration, 


Defendant. 


APPEARANCES: 


STLAS RAPPNER 

Pro Se 

90 La Salle Street 
New York, New York 


PAUL J. CURRAN 

United States Attorney for the 
Southern District of New York 
Attorney for the Defendant 
Office and Post Office Address: 
United States Courthouse 

Foley Square 

New York, New York 10007 


By: V. Pamela Davis 
Assistant United States Attorney 


HENRY F. WERKER, D. J. 


Plaintiff, pro se, brings this action pursuant to 


Section 205(g) of the Social Security Act, 42 U.S.C. § 405(q), 


to review a final determination of the Secretary of the 
Department of Health, Education and Welfare that the plaintiff 


was not entitled to an increase in his retirement insurance 


benefits. Both parties judgment. 


On March 24, 2 1e iff was awarded a 


monthly benefit of $50 retroactive s 7 1960. Because 


of additional iwnings in 1961, the benefits were recomputated 
and a determination made that plaintiff was entitled to $69 
a month. Reginning in 1969 the plai iff alleged that he 
had additional earnings durii > years °942, 1943 and 1944 
which would entitle him to a greater wonthly benefit. For 
the next several years plaintiff and the Social Security 
Administration engaged in a series of meetings and hearings 
which culminated on November 21, 1972 when the Appeals 
Council of the Social Security Administration concluded that 
plaintiff was not entitled to an increase in benefits. 

The basis of plaintiff's claim was that during 
World War II he had been employed by certain prime contractors 
of the United States Government and had worked for them in 
Canada on the building of the Alaskan Highway between Dawson 
Creek, Northwest Territory, and Fairbanks, Alaska. Plaintiff ~* 
was hired in New York City but the work was performed in Canada. 
The employers were “non-reporting"” companies who did not deduct 
FOAB tax from the plaintiff's wages but apparent ly did deduct 
$15 as a "token" which plaintiff alleges was for FOAB tax. 

A reading of the entire transcript of the proceedings 
including the Appeals Council decision on pages SA - 10 shows 


that the Council was presented with and considered all of the 


evidence submitted by the plaintiff as to his earnings during 


1942 to 1944. The Appeals C 


mun 


and conclusions that under Sect 


Act and Section 403.803 of the 


No. .F.R. 403-803, both 


the applicable period, the emp! 


Canada was not "covered" 


Act and that plaintiff was not 


c 
> 


insurance benefi' from that 


The plaintiff also al 


and agreements between the Unit 


he cited no specific treaty or 


a 
S 


his employment a 


entitle him to Social Security 


found that although there 


ployment insurance provisions, 


visions, however, which would 


to coverage under Title II of t 


Transcript at 9. See also Tran 


Under Section 205(g) 


42 U.S.C. § 405(g), “the find*: 


any fact, if supported by subst 


be conclusive ... ." See Ric 


389 (1971); NLRB v. Walton Mfg. 


Mann v. Richardson, 323 F. Supp 


Based on a review of the entire 


Appeal 


that the findings of the 


of the plaintiff during 1942 - 
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mployme! 


being on Unite 


igs 


-j] 


ion 230. of. th 


iff in 


Security 


entitled to any old age 


leged that there were treaties 


ed States and Canada 


(although 


nt) which would classify 


-es soil and thereby 


benefit rhe 11s Council 


to unem- 


"{[t]here were no treaty pro- 


ubject employment in Canada 


he Social Security Act." 


script 256. 


of the Social Security Act, 


of the Secr 


et ary 


antial evidence, shall 


hardson v. P ralc 402 U.S. 


2S, 


Co., 369 U.S. 404 (1962); 


s 29G.. De. tae te bore 
record, the court is satisfied 
s Council as to the employment 


1944 and his ineligibility for 


any Social Security benefits f IT employment were based 
on substantial evidence and 

The plaintiff ; 1 before the Appeals Council 
that the method of computation used to calculate his benefits 
under Section 215 of the Social Security Act was improper. 
The Appeals Council in its opinion examin: 2 two alternative 
methods of computation under section 215 and concluded that the 
method using earnings in the years after 1950 and including 
1961 yielded a higher primary insurance amount and that the 
monthly benefit of $69 was correct. The calculations made 
by the Appeals Council were based on the finding that the 
wages credited to the plaintiff for the years after 1950 and 
including 1961 totaled $7,860.88. Plaintiff now contends that 


the Secretary's records are in error since they understate 


his wage earnings for the years 1958 and 1959. During this 


time the plaintiff alleges he was employed as a full time 

commission salesman for the Charlex Realty Corp. 
and that certain commissions earned by him are not reflected 
in the Secretary's records. In addition, the plaintiff claims 
that the Secretary's record of earnings for the year 1960 
is also in error since part of the wages reported for that 
year were in fact commissions earned in 1959. 

The transcript of the proceedings on pages ll, 14, 

and 16 - 21 does show some evidence that the plaintiff's 
claim as to his 1958 and 1959 earnings was before the Appeals 


Council. The Appeals Council did not consider this issue, 


undoubtedly |} 
either before 
Alt hough t hi S 
authority to 


evidence 


1951 
1952 
1958 
1959 
The amount cl 

mmissions which he alleg were improperly included in his 
1960 earnings. The four years cate he alleged four 
years of highest arnings (J 
purposes of calculating the 

‘ourt pursuant to § ‘tion 205 (g) ie Social 

Security Act, 42 U.S.C } 5 ( emands this case to the 
Secretary for the purpose of taking additional evidence and 


making findings as to: (1) the cor st amount of wages that 


should be credited to the plaintiff for the years 1958, 


and 1960; (2) a recomputation, if needed, of the primary 


surance amount and monthly benefit due to the plaintiff. 
Due to the age of the plaintiff and the length 

of time that he has been prosecuting his appeal, it is the 

opinion of the court that the interests of justice would be 


best served by requiring that a new hearing be held, for the 


levant ev 
sion of hearing, the 
decision as 
copy of his final 


The findings of the 


luring 


laim for increased benefits due We ned 


riditional 


1944 are affirmed. The cas 
findings as to the 1958, 1959 and 1960 as outlined 
above. 


SO ORDERED. 


York, New York 
December 10, 1974 


SILAS RAPPNER v. CASPER WEINBERGEE Secretar Department 
of Health, Education sand Welfare, Soc S -y Adminis- 
tration. 


TF City. 


2 A Plaintifi also move: oOo “strikes he « endant's 
answer. In view of the fact that I have reached the 
merits of the action on the summary judgment motions 
it is not necessary to discuss plaintiff's motion to 
strike. 


The Act provides that the court may "at any time, on 
good cause shewn, order additional evidence to be 
taken before the Secretary . 


. 7 . . 


APPCNDIX 
ane 


RELEVANT PARTS OF TRANSCRIPT 


85 


CLAIMANT: No, sir. I am not qualified to act as my own attorney. 

HEARING EXAMINER: So why are you raising exceptions to the law 
if you don't know what you are talking about? 

CLAIMANT: Because I have made sufficient research on my own to 
indicate that there is an exception to the law, but I'm not qualified 
to present it because I do not have sufficient knowledge of the law, 
therefore, I'm entitled to a day in court to be properly represented, 
and I make the third request, on in writing, certified registered mail, 
one over the phone, and the third request in persone I hope that the 
Hearing Examiner will grant me this because based on impartiality I'm 
entitled to a hearing represented properly by an attorney. 

HEARING EXAMINER: Well, there's a serious question as to whether 
you are entitled to a hearing in the first instance because it's been 
many years since this 42 and 43 years are involved. There's a question 


as to whether you are entitled to any hearing. Yout case can be dismissed 


without a hearing. 


CLAIMANT: I take exception to the statement made by the Hearing 


Examiner because there are rulings in the Federal Courts that were 
configured in Pe ee on the part of the Social Security and it can 
be proven here that the member of the public shall not be penalized and 
we hope to present these laws before you by a proper attorney and I for 
the fourth time make a request for one year's = one week's adjournment. 
HEARING EXAMINER: Well, make your mind up. Do you want a year's 


adjournment or one week? 


CLAIMANT: I want one week's adjournment, sir. 
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consideration to whatever developments have occurred since with respect 
to changing any relevant provisions of the Act. 

CLAIMANT: I'd Jike to submit one, two, three, four, five, six 
exhibits. Shall | mark them? 

MR, ALLEN: No, they don't have to be marked, They'l1 be considered 
as part of your argument. 

CLAIMANT: 1 belleve it's all pertinent to the case and, uh, | think 
the whole crux of my case depends upon the--and, uh, Instead | have a law 
which was given me by a lawyer who works for s-~ial security and I'm going 
to send you this law since it was taken from a law book--made a copy of 
it for me. 

MR, ALLEN: Weis, | would suggest you do so within the next fifteen 
days. 

CLAIMANT: You might find this an unusual! case which allowed ea figure 
before 1950. | know your method of figuring. |! learned something about 
it recently and In rare cases you are allowed to figure before and after, 

MR, ALLEN: - We'll recelve any evidence you wish to submit. I would 
suggest you send it within the next fifteen days, Mr. Rappner. 

CLAIMANT: I'I1 do it before that. That's the whole crux of the case 
and If my method--if this method of figuring is right then I'm entitled to 
a little more money--not much but a little more. ind if § don't get it ha 
still go on. Thank you very much for the Invitation to be here and | 
certalnly appreciate it and | hope | haven't taken too much of your time, 


Now, I'll close my case right here and now, 


MR, ALLEN: Thank you, Mr. Rappner. Mr. Monk, do you have any questions? 


HR. MONK: & have no questions, 


-J- 

MR. ALLEN: Well, I think perhaps, you ought to get Into argument and 
then bring up these points as you go along, sir. So, we are now pleased to 
listen to the argument. 

CLAIMANT: Gentlemen of the Appeals Board, there's very little 1 can 


offer to you that you've already not heard, except i'm going to read 


something from the decision of the Federal Court pertaining to 4 method of 
i ae 


computation In the case of Ewlma-Gardner, Ohio - 185 to be as follows: 
eed 


computing benefits in benefit computing years. I'm going to abbreviate this 
ee 
thing. 

MR, ALLEN: Now, before you go further, § did overlook doing one thing, 
since this Is your claim and since its quite possible that you may make 
some statement of evidentiary value which Is not already of record, | 
believe It's probably advisable to have you sworn in as 4 potential witness. 
Will you raise your right hand, please? 

(The claimant being first duly sworn testified as follows.) 

MR. MONK: Would you Identify that case for me agair, please? 

CLAIMANT: ‘th going to offer in evidence and present It to you, 2 
piece of paper-~= 

MR, MONK: You want to present the document? 

CLAIMANT: Yes, sir. I'm going to mark It as Exhibit A. 

MR, ALLEN: May | see It, Mr. Rappner? 

CLAIMANT: Yes, sir. 

KA. ALLEN: Because, you see, sir, If you offer a decision of a court 


In order to support your argument we will not receive It In evidence, we 


will note the reference to tt and read the decision, It's not necessary to 


DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE 
SOCIAL SECURITY ADMINISTRATION 
NORTHEASTERN PROGRAM CENTER 


FLUSHING. NEw YORK 


rererto 130-114-0244 A A \b Phares cecnthar beinpbataeee nh 
August 28, 1974 
a0 (¢ FR) YoU, 503 
Silas Rappner 


h) a a ; 4 
90 LaSalle St 12FL Part dug unde i Payne. Ts Che 
New York N Y 10027 lif firiace Aetrec ne f-G AL CLL ef 
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ALE eg Ahew’dd Paear€ 
Dear Mr. Rappner: 


In accordance with your request, of August 27, 1974 at our Northeastern 
Program Center, Flushing, N.¥., attached is a list of all checks that 
were issued to you from January 1965 to the current month. 


Please note that checks are issued on the 3rd day of the following 
month unless otherwise noted. 


Month 


January 

February 

March 

April 

May 

June 

July 

August 

September 

October 

November 7350S 70.90 
December C 70.90 
* Difference due for April 1969 


** Medical Insurance withheld from check from June 1966 on 


*** Increase due for January 1965 through August 1965 


SRL FILES ST LT TY, GT TE TT TT, OI TE ST FT TB SET TTI smerreree lh 


Silas Rappner 


1970 1971 1972 1973 1974 


$81.90 $93.50 $103.10 $124.70 $124.2 
81.90 93.50 103.10 124.70 124.20 
94.80 94.50 103.10 124.70 133.40 
*25.80 
94.80 93.50 103.10 124.70 133.40 
94.80 103.40 103.10 124.70 133.40 
**39.60 
93.50 103.10 102.90 124.20 138.20 
93.50 104.10 102.90 124.20 138.20 
93.50 103.10 102.90 124.20 
September 93.50 104.10 124.70 124.20 
October 93.50 103.10 124.70 ***124.90 
November 93.50 103.10 124.70 24.20 
December 93.50 103.10 124.70 124.2 


* Increase due for January 1970 through February 1970 

** Increase due for January 1971 through April 1971 

*** Includes 70 cents medical insurance rollback 
Sincerely yours, 


4) 


J Aeayroee Ce — aCe g te0ve 


Pasquale F. Caligiuri 
Regional Representative 
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TITLE 42.—THE PUBLIC HEALTH AND WELFARE 


TABLE FOR DETERMINING PRIMARY INSURANCE 
FAMILY BENEFITS 


i Ill 


(Primary | 
(Primary insurance benefit | insurance 
under 1939 Act, as modi. | smount (Average monthly wage) 
fied) under 
1967 Act) 


If an individual's primary | 
insurance benefit (as de- | wage (as determined 
termined under subsec Or his under subsec., (b)) is— 
(d)) is— primary 
O'S e neTne 

} amount (as 

| determined} 

But | under But 

not subsec. (¢)) | not 
more | is— | more 


than— | | than— 


$55. 40 
or less 


wR 
af 


SZ 


RRSLSses 


en. 
SSSraG 


~ 


90. 80 
92. 00 
» 


¢ 


Or his average monthly | 


AMOUNT 


1\ 


(Primary 
insurance 
amount) 


The amount 


referred to 
in the 
preceding 
paragraphs 
of this 
subsection 
shall be— 


ANT MAXIMUM 


} 


{ 


fa y 
benefits) 


Ali the 
masimum 
amvunt of 

benefits 
payable (as 
provided in 
sec. 203(@)) 
on the basis 
of his wages 

and self 
eraployment 

income 

shall be— 


$96 


7 
oF 
101 
103 
105. 
107 
109, 
Mi 
13.3 
M15 
7 
119 
12" 
123.§ 
125 
129 
131 
133 
135.9 
137 
140 
142 
14 
146 
148. 
150.5 
152, 60 
A! 
16 
168.7 
160 
162 
165 
167 


Page 9800 


R 10 


CHARLEX REALTY 
CORPORATION 
300 CHANCELLOR AVENUE © NEWARK, NEW JERSEY 


September 2, 1959 


aI ies 
Mr. Silas Rappner t 
550 Sth. Avenue x 
New York, New York & 
| 
‘Tae Dear Sy: 3, 
4 In reference to our telephone conversation yesterday, cc 


regarding the additional commission due you on house sales, I 
would appreciate it very much if you would forward to me any 
information you have concerning the sale of the homes you | 
mentioned such as the name of the party, etc. }at 


I have made a thorough search of our files, and can find no pe 
record of the sale of these homes. Sie 


If you could forward the necessary information to me, I j 
could check it out, and send you & disposition. a 
Sincerely, 


CHARLEX REALTY CORPORATION ut : 


} 4 { 
J f Uf Jae 41 rtd 


Joseph Greenblatt 
Assistant to the Controller 


a exw A SEIS 


Fie a eaten del 


= 


’ 
= 
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a 


ee oa 
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t 


y! 
j 


\ 


2 
: 


F ug FORM 00, M : iDAR YE | 
Fg ft tn U.S. INFORMATION RETURN FOR CALENDAR YEAR 1969 1960 | 


KIND AND AMOUNT OF INCOME PAID 
| 2. Interest on Notes. | 
Mortgages, Bank De ‘. 
posits, Etc 


| 4 Ane , 
; | utes, Pensions 
3. Rents and Royalties | and Other Fixed or | 
Jetermimable Income 5 Foresgn items | ee aig Ba 
} ($600 of more) mote) (For Exceptions 
($600 or more aggregate amount of above items) See Tastructions) 
_ | 
| 


; P P \$ i$ \¢ 


1. Salaries, Fees, Commis- 
sions. or Other Compensation 
Do not include amount 
reported on Form W-2 


7. Patronage Dividends 
Rebates. or Refunds 
($100 of more) 


£06.30 


| ; 


| | | 


TO WHOM PAID (Print f 
‘ ull name and home address) | 
| BY WHOM PAID (Name, address and enployer's identification number) 


Mr. Silas Rappner 


90 Lasalle Strect CHARLEX REALTY CORP! 
Now Yor,;— 409 Chancellor Ave, 


Newark 12, N, J, 


(If payee is an employee, show hi 
employee is a married woman, also BB reo whee PRT 


16—76080-1 i ov 
(OVER) 


EARNINGS RECORE P.1L.A. DETERMINATION 


SSA-79 
———— —$<$<$——___—_. 
ACCOUNT IDENTITICATION 
oa eT Ts | OTe OF @inTH . ’ T 
c Tt ~ ! | + 
\CCOUN vo | wane | Lae oe 
NUMBER ‘ omer 
14: 244 aco | APH ' 
+ <q + = 
TIPLE ANS i i 
! } - | | i | 
|nore ' ' : # | | 
—E————E ee Se es 
LAG INFORMATION 


Tree 


era 


PERTINENT OATES 


AmOunT USEO 


QUARTER OF COVERAGE TESTS 
oro e mat “we wae ’ oT Oisaeurty wer 
” > hoe 
. -e | . ° te rere eset . 
14 &J | 
foes tu — “™ ve ‘ tw ] oo 
- —— — > aie = 
. 2 O4 Ae 
_ = $f ~—_—__—_—__ --+-—-_+-— 
D2 Ue vs 4) 
= 2. $$ —};—_+_ —_ 
‘2? ) +9 


——_—_— 
BOPA SIGNALS 


WLECT ON REQUEST| SCF 
* “o ve “o Oar “0 'Oe,F 
-——— + -—-+—— 
Ri 
ESTABLISHED OISADULITY PERIOD 


MILITARY SERVICE 


—— =< --+ —_——— — — -- +r 
reece aucun usto rrRomM T° | fom T° 
- — -— —- -—— ——— a — —— 


CARNINGS 


RECORD DATA 


THE @ENETIT CATA mm BLOCHES £ 4 #HO 8 ME COPMECT 
ACCOPGING TO Tet tam Cm THe SOF Tre #ECOROS 
OF Tmt SOC SECURITY ADMD TOM #60 #EC CHOSE 


ron g0enenes [  sovncenence RECKVEO FROM Trt MAK AOAY MLTMEMENT BO 
arcew ay | artes vee 
Se eee —————EEE WILLIAM E. HANNA, JR 
Owicror 
17175.39 124727.99\ 
ae ive | amends Vet oc Tec lac) PRIOR ACTION [less [ omaeuiTy 
L al 
Sateen / " 4 , 
se or jer Me (ecb _ 
sit pheaae Sl eenieanins cOMR @ins 265 ae 
1 65 foarte __ . ah 
6600 uOrs AIMARKS 


66! 5136? tonne lo lat CLAIM STATUS UNIT KFC 


TINENT PRO 


toa? 


”% 


INFORMATION 


4 
' 
) ) 
GAoOss 
RESIDUAL 


-— —-— —_— -+ +— - a oa 
ce } 1937 TO DATE | 
NAME ¢ “ —vYLw penne nt | 
“eo va “— | COMPENSATION s™ 
-- ~—+t-—-— —-+-— - - ; 
j 
—— 2 em 


81054111 


i Nh) 
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ato | MEOUCCO BENEFITS 
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= 
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i 
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DEPARTMENT OF HEALTH, EDUCATICN, AND WELFARE 
SOCIAL SECURITY ADMINISTRATION 


BALTIMORE. MARYLAND 21235 


ITEMIZED STATEMENT OF EARNINGS 
Shown below are the source’and amounts of earnings now recorded on account 
130-14-0244 for ANUARY 1942 THRU QECEMBER 1543 


— ee, 


a — . ———__—_—__—__—__- eeenemmmamnnmne 
YEAR ] JAN-MARCH | APRIL-JUNE | JULY-SEPT | OcT-DEC 


EEE a oo a 


GAFULCO COM”rPANY INC 
5S$7 MADISCA AV 
NEW YCRK, NY 1C022 


1942 


1942 49.50 


JCHY A JCHNSO'N CONTRACTING 
,CORP €& MT VERNCN CONTRACTING CORP 


GENEVA, NY ‘é. pe aA lan 1942 


1942 Waase AL 747.01 747.01 


BRAVA €& STUART CO 
1447 RROAM ST STA ALCG 
PHILACELPHIA, PA 03 


1942 


150.40 150.40 


27.39 
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DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE 


SOCIAL SECURITY ADMINISTRATION 


BALTIMORE. MARYLAND 21235 


ITEMIZED STATEMENT OF EARNINGS 


Shown below are the source, and amounts of earnings now recorded on account 


130-14-0244 for JANUARY 19462 THRU DECEMHE2? 1943 


“[_sanemancn | 
— — = ee amd 


APRIL-JUNE | JULY-SEPT | OCcT-OEC 


GEO PW BREWSTER & SOK INC 
190 #CCRE ST 
HACKENSACK, NJ O7601 


1943 45.00 


METC4LFE € HA”YILTON 
CONSTR CO €& KANSAS CITY ARIOGE CO 
EDMONTGNe ALBERTA CANADA 


1943 orgener ndapeed 108.00 808.88 


AIRCRAFT CC 
200 wn MICHIGAN ST 
SEATTL&»; WASH 


. 
\ 


1943 159.41 


ron SSA-1826 (0-00) 


